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DETAILED ANALYSIS

I.
Introduction

Section 141 of the Delaware General Corporation L a w 1

provides that, in general, the business and affairs of a Delaware
corporation are to be managed by or under the direction of its
board of directors. 2 As will be discussed in this portfolio,
matters for which a special negotiating committee, a demand
investigation committee, or a special litigation committee are
formed are often of the utmost importance to the corporation
and its stockholders, as well as others involved with the corpo-
ration, such as employees and creditors. One might fairly ask
why then, in light of the importance of these kinds of matters,
and the statutory norm that § 141(a) represents, committees are
formed and given the authority to deal with these important
matters.

First, as discussed in this portfolio, certain legal benefits
derive—primarily having to do with the standard of review and
the burden of proof in a litigation context—from having the
corporation order its affairs in this way. Second, even if no legal
benefit is derived from having a committee, or the legal benefit
is of minimal value, there may be less tangible but nonetheless
real benefits in having a special committee of independent
directors created to consider and act on certain matters. For
example, a majority stockholder who is making a tender offer to
the minority stockholders of a corporation may prefer to have a 
special negotiating committee recommend that the minority
stockholders tender their shares into the tender offer, even if the

1 DEL. CODE ANN. tit. 8, § 141(a).
2 The focus of much of this portfolio is on Delaware law, although

the laws of other states are discussed, particularly in the special
litigation committee sections.

3 See Majority stockholder squeezeout, infra, § III-B1.
4 In re Cox Communications, Inc., C.A. No. 613-N, 2005 WL

1355478, at *13 (Del. Ch. June 6, 2005).
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majority stockholder has no legal duty to pay a fair price in the
tender offer, as the recommendation may make it more likely
that the offer will succeed. 3

Indeed, in a recent case, Vice Chancellor Leo E. Strine Jr.
stated:

[W]hen it works well, the combination of a special com-
mittee, with general business acumen and a fair amount of
company specific knowledge, with wily advisors who
know how to pull the levers in merger transactions in order
to extract economic advantage, is a potent one of large
benefit to minority stockholders. 4

A final reason, somewhat more nebulous but perhaps just
as important as the others, is that in today's corporate world,
members of the investment and legal communities, as well as
the public, expect that corporations will handle their affairs in
this way. Thus, although the courts have uniformly held that a 
corporation is not obligated to establish a special committee of
independent directors, or otherwise subject any interested
transaction with a significant stockholder, director, or officer to
approval by a disinterested person, the investment community
expects that conflict transactions will be handled in this way.

In this post-Enron world, a company that does not order its
affairs in this way should expect, without a good explanation
for why things were not done in this way, to suffer an impair-
ment of reputation and management credibility, which could
ultimately impair its ability to function effectively. These less-
tangible consequences of failing to act according to the " n o r m "
should be carefully weighed by a board and its management
when considering how to deal with a conflict transaction.
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II.
'Disinterestedness' and 'Independence'

of Committee Members
The cornerstone concepts in most of the cases dealing with

special negotiating committees, demand investigation commit-
tees, and special litigation committees are "disinterestedness"
and " independence ." Except with respect to a very narrow
statutory provision in the Delaware General Corporation Law, 1

these concepts have been developed almost wholly in the case
law using a common law approach. This contrasts with defini-
tions of independence crafted by others, such as the Model
Business Corporation Act and the American Law Institute Cor-
porate Governance Project on the one hand, and regulatory
bodies such as the New York Stock Exchange, American Stock
Exchange, and the National Association of Securities Dealers
on the other . 2

The tension between the common law approach and a 
statutorily defined approach has been well articulated by the
drafters of the commentary to Subchapter F of Chapter 8 of the
Model Business Corporation Act, which deals with directors'
conflicting interest transactions. 3 On the one hand, a statutory
approach provides certainty and predictability to business-
people so that they can plan business transactions accordingly.
On the other hand, a rigid set of rules may by definition yield
anomalous results in the case of conduct or decisions that seem
as though they ought to be proscribed, but yet fall on the
" w r o n g " (or right depending on your perspective) side of a 
definition. Although which is the better approach will continue
to be debated, Delaware has, for the most part, adopted a 
common law approach. The balance of this section discusses
some of the key concepts in determining disinterest and inde-
pendence . 4

The two paramount concepts used throughout discussions
of special committees of independent directors and their func-

1 DEL. CODE ANN. tit. 8, § 144.
2 See Worksheet 21, infra, for the definition of the New York Stock

Exchange; Worksheet 22, infra, for that of the American Stock Ex-
change; and Worksheet 23, infra, for that of the National Association
of Securities Dealers.

3 MODEL Bus. CORP. ACT § 8.60, at 8-134 to 8-136 (Official Text
2005).

4 Note that the cases discussing disinterestedness and independence
in the special litigation committee context have generally had equal
application to special negotiating committees and vice versa. A recent
case in the special litigation committee area, In re Oracle Corp. 
Derivative Litigation, 824 A.2d 917 (Del. Ch. 2003), discussed in
§ IV-D2a, suggests that equal application should not necessarily be the
case. Specifically, the court stated that a director might find it:

[E]asier to say no to a friend, relative, colleague, or boss
who seeks assent for an act (e.g., a transaction) that has not
yet occurred than it would be to cause a corporation to sue
that person. . . . Denying a fellow director the ability to
proceed on a matter important to him may not be easy, but it
must, as a general matter, be less difficult than finding that
there is reason to believe that the fellow director has com-
mitted serious wrongdoing and that a derivative suit should
proceed against him.

Id. at 940.

Similarly, in Beam v. Stewart, 845 A.2d 1040, 1055 n. 45 (Del.
2004), the court noted that the analysis applied to determine the
independence of a special negotiating committee has procedural char-

t ioning are "disinterestedness" and " independence ." Commit-
tee members are supposed to be " independent" and free of any
disabling conflict of interest ("disinterested") . The committee
also needs to retain " independent" advisors. A great deal is
packed into these concepts and it is helpful to unpack their
components particularly because, as one recent case has noted,
although interest and independence are two distinct concepts,
people sometimes confuse them. 5

A director is "disinterested" if he or she neither appears on
both sides of the transaction in question nor will gain any
"personal financial benefit from [the transaction] in the sense
of self-dealing, as opposed to a benefit which devolves upon the
corporation or all stockholders g e n e r a l l y . " 6 The classic ex-
ample of someone who is not disinterested is the director who
is conducting business with the corporation by, for example,
selling assets to, or buying assets from, the corporation. Note
that a director may be disinterested for one purpose but not for
another: a director who is buying assets from the corporation is
not disinterested in the decision whether to effect that sale or its
terms. That same director may be disinterested for purposes of
consideration of an unrelated transaction involving another
director.

Direct involvement in a transaction is not the only factor
bearing on interest. A director may also be interested if "a
corporate decision will have a materially detrimental impact on
a director, but not on the corporation and the stockholders." 7

An ongoing commercial relationship with the corporation may
affect a director 's judgment such that he or she may not be
disinterested. For instance, assume that Director D, in addition
to being a director of Corporation A, is also the owner of
Supplier Corporation, all the income of which comes from a 
contract between Corporation A and Supplier. The board of
Corporation A is considering selling Corporation A to a com-
petitor of Supplier. If the sale is completed, Supplier 's contract
with Corporation A will be terminated. It is unlikely that Di-
rector D is independent for purposes of deciding whether to sell
Corporation A.

There are several well-recognized categories of situations
that cause directors not to be disinterested. First, if D is a 
director of both Corporation A and Corporation B, and Corpo-
ration A and Corporation B are engaging in a significant com-
mercial transaction, D is legally incapable of disinterestedness

acteristics different from those applied to a special litigation commit-
tee or to presuit demand cases. Exactly where the line of demarcation
is (or will be) between the concepts of disinterestedness and indepen-
dence for special litigation committees and special negotiating com-
mittees cannot be identified with certainty at this point, although it is
clear that the standards will be more exacting for SLCs than SNCs.

5 Oman v. Cullman, 794 A.2d 5, 25 & n.50 (Del. Ch. 2002).
Chancellor Chandler's explication of the difference between "inter-
est" and "independence" in Orman is a helpful starting point for
counsel's analysis. Counsel should recognize, however, that even
courts are not always consistent in their application of the distinction.
For instance, Orman cites In re General Motors Class H Shareholders 
Litigation, 734 A.2d 611, 617 (Del. Ch. 1999), as one of the cases that
supports the proposition that a director's interest must be material to
impair his or her disinterested status. See Orman, 794 A.2d at 23 & 
n.44. However, the discussion in that case concerns independence, not
disinterest.

6 Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1984).
7 Rales v. Blasband, 634 A.2d 927, 936 (Del. 1993).
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